COORDI NATED TRI AL COURTS OF ORANGE COUNTY RULES Rul e 608. 01

Chapter 8

Accounts, Conpensation and Distributions

RULE 608. 01 REQUI RED FORM OF ACCOUNTS

As provided in Probate Code Sections 2620 and 10900, al
accounts filed in decedent estate, guardi anshi p and conservatorship
proceedi ngs, shall contain a sunmmary or recapitul ati on show ng:

A Property included in all inventories or, if not first
account, anount chargeable from prior account and
property included in all inventories filed after the

endi ng date of the previous account;

B. Amount of receipts, excluding property listed in an
inventory and anounts reported as a gain on sale;

C. Gai ns on sal es;

O her acquisitions of property;

E. Di sbursenents, excluding anmobunts reported as a | 0oss on
sal e;
F. Losses on sal es;

G O her dispositions of property; and

H. Property on hand.

A suggested formof summary foll ows:

SUMVARY OF ACCOUNTS

Thi s account covers the period from , 19
to ., 19 , both dates inclusive.

Your petitioner is chargeable and is entitled to the credits,
respectively, as set forth in this summary of account. The
attached supporting schedules are hereby incorporated herein by
ref erence.
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CHARGES

Amount of Inventory and Apprai sal $
(or, if subsequent account,
anount chargeable from prior
account and anount of all
inventories filed after ending
date of previous account)

Recei pts During Account Period $
(Schedul e A)

Gai ns on Sal es $
(Schedul e B)

O her Acquisitions of Property $
(e.g., Advancenents, see
Rul e 608. 06)
(Schedul e O

TOTAL CHARCES $

CREDI TS
Di sbursenents During Account Peri od $
(Schedul e D)
Losses on Sal es $
(Schedul e E)
O her Dispositions of property $

(e.g., Property Distributed,

Honestead or Ot her Property Set

Apart, Property Abandoned)
(Schedul e F)

Property on Hand $
(Schedul e G

TOTAL CREDITS $

Al | trust accounts shall conply wth Probate Code
Section 16063 and may enpl oy the sane organi zational structure as
that described above, substituting an identification of the
property received by the trustee froma settlor for an inventory.
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As indicated, the summary nust be supported by detailed
schedul es. The schedul e of recei pts shoul d showthe date received,
source of the funds (e.g. dividend or interest) and the anount
received. The schedul e of disbursenents should show the date of
paynment, to whom noney was di sbursed, the reason for paynent (e.g.
medi cal bill, filing fee, or bond premun), and the anount paid.
The schedul e of property on hand shoul d descri be each itemand show
t he anobunt of cash on hand and other property at apprai sed val ue
or bal ance thereof (if a portion has been sold, disposed of, or
princi pal receipts collected). The description of cash itens nust
include the name of the institution, the account nunber and the
account bal ance.

When principal is collected (such as the principal portion of
a periodic paynent on an installnment note), the principal receipts
must be separated fromincone receipts. Only inconme receipts are
included in the sumary. The anount of principal receipts
coll ected should not be included in the anmount of total receipts
(Schedule A), and it should not be included in the anpbunt upon
whi ch statutory fees are cal cul at ed.

In addition to the required schedules (A-G, optional
i nformati onal schedul es can be attached to explain the account or
proposed distribution. These should not be used in place of the
requi red schedules. The follow ng are exanples of informational
schedul es: a schedule that explains the principal collections on
a prom ssory note, showi ng the date and anount of each receipt with
an allocation between principal and inconme; a schedule that
explains the receipts and disbursenents attributable to
specifically devised property [See Probate Code Section 12002 and
Estate of MSweeney (1954) 103 Cal . App.2d 787, 268 P.2d 107]; a
schedule that shows the conputation of interest payable under
Probate Code Section 12001, 12003-5; a schedule that shows the
estimated market value of the assets on hand; a schedul e which
explains in detail the type and value of the property each
distributee is to receive in a final account (particularly in the
case of a non-pro rata distribution); and a schedul e that shows an
al l ocation of distributable net incone.

Reports acconpanyi ng decedent's estate accounts nust include
a list of all Iliabilities of the estate (including unpaid
creditors' clains but excluding wunpaid representatives' and
attorneys' conpensation and identify any property providing
security for the paynent of any liability. (See Probate Code
Sections 10900(c) & (d) and Rul es 605.06 and 608.08.)

Whenever property is to be distributed to a trustee, the

account should contain sufficient detail to allow a proper
al I ocati on between incone and princi pal.
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RULE 608. 02 PETI TI ONS FOR DI STRI BUTI ON W THOUT AN ACCOUNT AND
WAl VERS OF ACCOUNT

Al though a prelimnary or final distribution may be nade
wi t hout an accounting, sufficient facts nust be set forth in the
petition to allow the court to ascertain that the estate is
solvent. The Court will not permt distribution in an insolvent
estate w thout an account.

A wai ver of account or an acknow edgnent that an interest has
been satisfied on final distribution nmust conply with Probate Code
Section 10954. There is no need to explain the difference between
property included in the inventory or inventories and the property
on hand or to be distributed if an account is waived, but all
property on hand or proposed for distribution nust be |listed even
if an account is waived (see Rule 608.20 below. I n general
reports of adm nistration, requests for conpensation, and petitions
for prelimnary or final distribution nust conply with Rul es 608. 03
t hrough 608. 22 bel ow, whet her or not acconpani ed by an account.

RULE 608. 03 GENERAL | NFORMATION ON AND COVPUTATI ON OF
COVPENSATI ON

The court prefers to determ ne the anount of conpensation in
decedents' estates, guardi anshi ps, conservatorships, and trusts at
the time an account is considered. In accounts for decedents'
estates, or in petitions for distribution acconpani ed by wai ver of
accounting, the report nust state the anount of the personal
representatives' and attorneys' conpensation requested, and al so
show t he net hod of conputati on.

Exanpl e of statutory conpensati on conputati on:

Assets as per

| nventory $

Recei pts per Schedule A $

Gai ns per Schedule B $

Less:

Losses per Schedule C $
TOTAL ESTATE ACCOUNTED FOR $

Rat e and

Bl ock Conpensati on

TOTAL COVPENSATI ON $
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Al | owances on account of statutory conpensation nust be for
services rendered up to that time and, in any event, the |ast
twenty-five percent (25% of statutory conpensation generally wll
not be allowed prior to the approval of the final account and the
decree of distribution. Simlarly, the court prefers to reserve
determ nation of all requests for conpensation for extraordinary
services to the tinme of final distribution. (See Probate Code
Section 10832)

A petition for conpensation for extraordinary services by the
personal representative or attorney in connection with a decedent's
estate or for any conpensation in connection wi th a guardi anship or
conservatorship proceeding should set forth in the report the
anount of the requested conpensation, the method of cal cul ation,
i ncluding a detail ed description of the services, and t he nunber of
hours expended. (See Law Revi sion Comment to Probate Code Section
10801 for an identification of extraordinary services and Estate
of Wal ker (1963) 221 Cal.App.2d 792, 34 [Cal.Rptr. 832](court
discretion to award).) Each extraordinary service for which
conpensation is clained nust be stated separately.

In any request for conpensation, no nore than five pages of
detailed time records may be attached as an exhibit. In requests
for conpensation based on conplicated or intricate cases, counse
may wish to lodge detailed tinme materials with the court for
review. For exanple, handwitten | ogs kept by conservators of tine
spent shoul d be summarized in the report that wll be a part of the
permanent court file, and the I ogs in excess of five pages may be
| odged for review Simlarly, time records of a personal
representative or counsel should be summarized in a petition for
conpensation; detailed materials in excess of five pages may be
| odged for review but normally should not be filed. (See Rule
601. 03.)

RULE 608. 04 REQUEST FOR COWPENSATI ON BASED ON SERVI CES BY A
PARALEGAL

| f conpensation is requested for extraordinary services
rendered by a paralegal performng under the direction and
supervi sion of an attorney, the petition should describe why it was
appropriate to utilize the paralegal's services in the particular
case, the qualifications of the paral egal (including education
certification, continuing education and experience), the hours
spent, and services perforned. |In addition, the petition should
provi de the court with assurance that the anount requested for the
extraordinary services of the attorney and paral egal conbined do
not exceed the anount appropriate if the attorney had provided the
services w thout the paral egal's assi stance.
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RULE 608. 05 REQUEST FOR COMPENSATI ON | N ESTATES ADM NI STERED
UNDER | NDEPENDENT ADM NI STRATI ON OF ESTATES ACT

Petitions in which conpensation is requested for extraordi nary
services shall expressly state whether the estate is being
adm ni stered under the Independent Adm nistration of Estates Act.
The court may i nquire whet her and to what extent the adm nistration
under the Act sinplified or reduced (or reasonably should have
sinplified or reduced) the efforts of the personal representative
and attorney, and such information shall be taken into
consideration in the determ nation of conpensation that wll be
al l oned for extraordinary services.

RULE 608. 06 REQUEST FOR COVPENSATION | N DECEDENTS ESTATES
LACKI NG CASH FOR PAYMENT

The Court w Il not order full paynent of conpensation if there

is insufficient cash in the estate. The Court will allow and
approve conpensation -- but only award and order thempaid to the
extent there is cash on hand to do so. If heirs or devi sees w sh

to have property distributed in kind when there are insufficient
liquid assets in the estate, they may advance funds to the estate.
The advancenent shoul d be shown as a m scel | aneous acqui sition of
property (Schedule €, and this sum should be excluded in
cal cul ating any statutory conpensati on.

RULE 608. 07 SURCHARGE | F COVPENSATI ON PAI D BEFORE COURT ORDER

There is no authority for the paynent of any conpensation in
decedents' estates, guardi anshi ps, or conservatorships in advance
of a court order authorizing the paynent. Odinarily, the court
w Il surcharge representatives or attorneys interest at the rate
prescri bed by Code of Cvil Procedure Section 685.010 for judgnents
fromthe date of paynent to the date of the order authorizing the
conpensation to be paid, unless the witten consent of the affected
devisees or heirs of a decedent's estate is filed with the court
and the amobunts paid are reasonabl e and proper.

RULE 608. 08 CREDI TORS' CLAI MS

Each report or account subm tted by a personal representative
filed nore than four nonths after i ssuance of letters shall contain
an all egation that notice of adm nistration has been given to each
known or reasonably ascertainable creditor who has not been paid.
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It is not sufficient in a report acconpanying an account or
in areport where an accounting is waived to allege nerely that al
cl ai ms have been paid, but the clains presented (before July 1,
1988) or filed nust be |listed show ng the cl ai mant, date notice was
given to creditors generally, the amunt clainmed, and the
di sposition of each claim |f any clai mhas been rejected in whol e
or in part, or otherw se has not been paid, satisfied or adequately
provi ded for, the date of service of notice of rejection of claim
the date the claimis alleged to be due (if not due at the tine the
notice of rejection is given), whether an action has been brought
on a rejected claimand any property that is security for the claim
shall be included in the report.

If any debt was paid without a claim having been filed or
presented, the report nust contain the allegations required by
Probat e Code Sections 9154 and 11005. As indicated in Rule 608.01,
a separate schedule specifying the debts paid with and w thout
formal clains may be appropriate. The foregoing information about
clainms nust appear in the final report even though it may have
appeared in whole or in part in prior reports.

RULE 608. 09 ADM NI STRATI ON COSTS

A final account wll not be approved and petition either for
final distribution or to term nate proceedings will not be granted
unless the court is satisfied that all costs of adm nistration
i ncl udi ng charges for |egal advertising, bond prem uns and probate
referees' fees have been paid.

RULE 608. 10 TAXES

Each petition for final distribution of a decedent's estate
must contain an allegation that all personal property and incone
taxes that are due and payabl e have been paid. In addition, they
must disclose whether a federal or California estate (and
generation-skipping transfer) tax return is required, and whet her
there is a need for an order or orders prorating such tax or taxes
under Probate Code Section 20100 et seq.

If the estate inventoried is appraised at nore than $400, 000
and nore than $100, 000 in the aggregate has been distributed or is
distributable to the beneficiaries or heirs who do not reside in
California, final distribution will not be permtted unless there
isfirst filed wth the clerk a state incone tax certificate i ssued
by the Franchi se Tax Board pursuant to Revenue and Taxati on Codes
Section 19262 certifying that all state personal incone taxes
i nposed upon the decedent or his or her estate have been paid or
paynment thereof is secured. Such certificates are issued upon the
condition that the decree of distribution be signed by the court on
or before a specified date. Decrees of final distribution wll not
be signed after the expiration of the date specified in the
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certificate. Al though such certificate is not required and wll
not be issued by the Franchise Tax Board on prelimnary
di stributions, attorneys are cautioned that adequate funds nust be
wi thheld on prelimnary distributions to pay or secure paynment of
such taxes on final distribution as final distribution wll not be
allowed in the absence of such a certificate.

This section applies to a distribution to a non-resident
trustee, notw thstanding the residence of the beneficiaries.

RULE 608. 11 HEALTH CARE BENEFI TS

Each report of admnistration of a decedent's estate nust
contain an allegation either that a notice of death has been
provided to the Director of Health Services as required by Probate
Code Sections 215 and 9202 or that no such notice is required.
(See Wlfare & Institutions Code Section 14009.5)

RULE 608. 12 CHARACTER OF PROPERTY

Any petition for distribution (whether involving a testate or
intestate estate) in which the character of property would affect
distribution shall contain an all egati on concerning the separate or
community property nature of assets. |[If community, the petition
must al so specify whether the decedent's half interest or both
spouses' interests are descri bed.

RULE 608. 13 ELECTION BY SPOUSE TO SUBM T PROPERTY TO
ADM NI STRATI ON

Any election by the surviving spouse to submt property to
adm ni strati on under Probate Code Sections 13502- 13503 nust be on
file before the hearing on a petition to distribute the affected
asset .

| f the spouse requests to file an election after the four
month period allowed by Probate Code Section 13502(b) (which
af fects the decedent's property or the spouse's property or both),
the Court will require a declaration fromthe spouse stating all of
the foll ow ng:

A the reason for the | ate request;

B. t hat the spouse i s aware of any resultant additional fees
and costs; and

C. whet her there are any creditors of the decedent who have

not presented or filed clains (including any which are
di sputed or contingent).
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If there are any clains, the request for authority to file a
| ate el ection nust be set for hearing and all creditors given 15
days mail ed notice of hearing together with a copy of the petition.

RULE 608. 14 DI SCLAI MERS

A copy of any disclainmer nust be on file prior to the hearing
of any petition for distribution of any affected asset.

RULE 608. 15 NOTI CES OF PROPOSED ACTI ON | N ESTATES ADM NI STERED
PURSUANT TO | NDEPENDENT ADM NI STRATI ON OF ESTATES
ACT

In any report concerning estates being adm ni stered under the
| ndependent Adm nistration of Estates Act, all independent acts
taken wi t hout prior court approval during the period covered by the
report shall be set forth and described [including a descri ption of
each itemof property sold, the name of the purchaser (except for
securities), and sale price], and an allegation nade that the 15
day [or 20 day, if served by mail before July 1, 1988] action
notice required by former Probate Code Section 591.4 or current
section 10580 was duly served, and that no objection was received,
or that all interested parties waived notice or consented to the
action. The original of the action notice wth attached affidavits
of mailing, and any consent obtained in lieu of an action notice
shall be filed with the court.

RULE 608. 16 DI STRI BUTI ONS TO ASSI GNEES

| f the personal representative has any reason to believe that
a beneficiary has assigned an interest in the estate (other thanto
a trust revocable by the beneficiary) or that distribution will be
made to any other transferee or attorney in fact, the
representative may w sh to seek specific court approval in the
petition for final distribution under Probate Code Section 11604.

RULE 608. 17 NOTI CE TO TRUST BENEFI Cl ARl ES

If a petition for distribution seeks the appointnent of a
trustee, the court will require notice to all vested and conti ngent
beneficiaries in being. (See Rule 612.02, infra.)

See Rule 602.06 for notice requirenents if a personal
representative presents a report, account, or petition that affects
t he beneficiary of a trust of which the personal representative is
the sol e trustee.
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RULE 608. 18 NOTICES IN GUARDI ANSHI P  AND CONSERVATORSHI P
ACCOUNTS

I n guardi anshi ps and conservat orshi ps, notice nust be given
to the fornmer mnor or forner conservatee on the settlenent of the
final account. Notice nust also be given to any representative of
the estate of a deceased ward or conservatee. Notice wll be
di spensed with when the witten approval of the fornmer ward or
former conservatee is filed with the court.

RULE 608. 19 ORDERS DI SPENSI NG W TH ACCOUNTS | N GUARDI ANSHI PS
AND CONSERVATORSHI PS

If a guardianship or conservatorship estate neets the
requi renents of Probate Code Section 2628, a petition to waive
accounts shoul d be submtted. Orange County Form 890 is avail abl e
and may be used to nmake ex parte petition.

RULE 608. 20 COVPLETENESS OF PETI TI ONS, ACCOUNTS AND ORDERS

Each account, report of adm nistration, and petition for final
(but not necessarily prelimnary) distribution nust identify all
assets on hand (including cash) at the end of the accounting period
or at a specified date reasonably close in tinme to the date a
report or petition not acconpanied by an account is presented to
the court. However, conplete |egal descriptions need only be
i ncl uded when distribution is requested.

Each petition for distribution nust list and describe in
detail all property to be distributed in the body of the petition,
in the prayer, or by a schedule incorporated in the petition by
reference. Descriptions by a reference to the inventory are not
accept abl e. The description of any interest in real property
(itncluding a security interest) nust include the conplete |ega
description and the street address or other commonly used node of
i dentification.

Unl ess any interested party requests a different allocation by
the court under Probate Code Section 11624, the cost of each
proceeding for a prelimnary distribution shall be borne by the
est at e. The allocation of the cost of the proceeding nust be
i ncluded in the order.

If a reserve is requested, the use of property reserved nust

be specifically described (incone taxes, transfer taxes, closing
costs, etc.).
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In orders settling accounts, it is proper to use genera
| anguage approving the account and report and the acts reflected
therein, but such orders may not nerely recite that the petition as
presented is granted. Orders approving and/or settling reports
and/ or accounts nmust also identify the assets on hand, specifically
noting the anobunt of <cash and cash equivalents (such as
certificates of deposit) included in the bal ance. For exanpl e
"The personal representative has in his/her possession belongingto
the estate, after deducting the credits to which he/she is
entitled, a balance of property on hand in the anount of
$ , of which $ is in cash
and/ or cash equivalents."”

An order and decree of distribution nust be conplete in
itself. (See Rule 601.13) The property distributed to each
distributee should be listed and set forth in detail. The
description of any real property (including a security interest)
nmust include the conplete | egal description and the street address
or other commonly used node of identification. I f an omi bus
clause is included for after discovered property, it nust
specifically state to whomthe property will be distributed and in
what proportions.

| f property is to be distributed, the order and decree of
distribution or order settling the final account in a guardianship
or conservatorship should state that the personal representative,
guardi an or conservator shall be entitled to di scharge upon filing
recei pts of distributees and submtting an Affidavit or Declaration
for Final D scharge (Orange County Form 105. 3).

RULE 608. 21 DOCUMENTS TO BE ON FI LE BEFORE HEARI NG ON PETI Tl ON
FOR DI STRI BUTI ON

The court will require the follow ng docunents to be on file
bef ore making an order for distribution:

A If distributionis to be nade to the guardi an of a m nor,
a certified copy of the Iletters of guardi anshi p;

B. If distributionis to be nade to a parent for the benefit
of a m nor under Probate Code Section 3401, a copy of the
written assurance of such parent;

C. If distributionis to be nade for the benefit of a m nor
under Probate Code Section 3410 et seq., a separate
petition and order wunder the mnor's nane wth a
different case nunber is required. A copy of such order
must be filed in the decedent's estate proceeding;
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D

If distribution is to be nmade to a person collecting
assets under Probate Code Section 13100 or 13200, the
required affidavit or declaration under penalty of
perjury of such person. |If distributionis to be made to
a person pursuant to a court order nade under Probate
Section 13150, et seq., or 13650, et seq., a copy of the
order;

If distribution is to be nade to the persona
representative of the estate of a deceased beneficiary,
a certified copy of the representative's letters;

If distributionis to be nmade to a testanentary trustee,
the consent of the trustee to act;

If distribution is to be made to a custodian for the
benefit of the mnor under the California Uniform
Transfers to Mnors Act (Probate Code Section 3900 et
seq.), the witten notice of acceptance of the office
contenplated by Probate Code Section 6347(b) by the
cust odi an; and

If prelimnary distribution under Probate Code Section
11620 or 11623 i s requested, the inventory and apprai sal
listing each asset to be distributed.

RULE 608. 22 FI NAL DI SCHARGE

VWhen
Affidavit

final discharge is sought after distribution, an
or Declaration for Final D scharge (Orange County Form

105.3) nust be subm tted.
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